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February 20,2004

Ms. Bonnie Ter Keurst
County of San Bernardino
Office of the Auditor/Controller-Recorder
222 West Hospitality Lane
San Bernardino, CA 92415-0018

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

Rx: Adopted Statement of Decision
False Reports of Police Misconduct, OO-TC-26
County of San Bernardino, Claimant
Penal Code Section 148.6; Statutes 1995, Chapter 590 et al.

Dear Ms. Ter Keurst: ,

The Commission on State Mandates adopted the attached Statement of Decision on
January 29,2004. State law provides that reimbursement, if any, is subject to Commission
approval of parameters and guidelines for reimbursement of the mandated program; approval of
a statewide cost estimate; a specific  legislative appropriation for such purpose; a timely-filed
claim for reimbursement; and subsequent review of the claim by the State Controller’s Offke.
Following is a description of the responsibilities of all parties and the Commission during the
parameters and guidelines phase.

? Claimant’s Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code section 17557 and California Code of Regulations, title 2, sections
1183.1 et seq., the claimant is responsible for submitting proposed parameters and
guidelines 30 days from the adoption of the Statement of Decision. However, in
accordance with the Commission’s February 2, 2004 correspondence, an extension of this
deadline is granted to March 22,2004.  See Government Code section 17557 and
California Code of Regulations, title 2, sections 1183.1 et seq.  for guidance in preparing
and filing a timely submission.

? Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. All recipients will be given an
opportunity to provide written comments or recommendations to the Commission within
15 days of service. The claimant and other interested parties may submit written
rebuttals. (See Cal. Code Regs., tit. 2, 5  1183.11.)
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0 Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and all comments, Commission  staff will recommend the adoption of the
claimant’s proposed parameters and guidelines or adoption of an amended, modified, or
supplemented version of the claimant’s original submission, (See Cal. Code Regs., tit. 2,
5  1183.12.)

Please contact Tina Poole at (916) 323-8220 if you have any questions.

Sincerely,

J~~
PAULA HIGASHI u
Executive Director

Enclosures: Adopted Statement of Decision; Hearing Transcript

londence\sodadopttr.doc



BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIl?ORN’IA

IN RI3 TEST CLAIM ON:

Penal Code Section 148.6; Statutes 1995,
Chapter 590; Statutes 1996, Chapter 586;
Statutes 2000, Chapter 289;

Filed on July 2,2001,

By County of San Bernardino, Claimant.

No, OO-TC-26

False Reports of Police Misconduct

STAT&lENT  OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2,  DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted an Junuary  29, 2004)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in
the above-entitled matter.

PAULA HIGASHI,  Ex Date
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Penal Code Section 148.6; Statutes 1995,
Chapter 590; Statutes 1996, Chapter 586;
Statutes 2000, Chapter 289;

Filed on July 2, 200  1,

By County of San Bernardino, Claimant.

No, OO-TC-26

False Reports of Police Misconduct

STATEMENT OF DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500,  ET
SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DMSION 2,
CIIAPTER 2.5, ARTICLE 7

(Adopted on  Jaaualy  29, 2004)

STATEMENT 017‘  DtiCIi3ION
The Commission on State Mandates (Col~issiol~)  heard and decided this test claim during a
regularly scheduled hearing on January 29,2004. Bonnie Ter Keurst appeared on behalf of the
County of San Bernardino. Allan Burdick  and Pamela Stone appeared on behalf of the
Califonlia  State Association of Counties. Susan Geanacou appeared on behalf of the Department
of Finance (DOF).

The law applicable to the Commission’s determination  of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff analysis at the hearing by a vote of 4-l.’

BACKGROUND
The Commission received a test claim filing on Penal Code section 148.6 Tom  claimant, County
of San Bernardino, on July 5, 200L2  Statutes 1995, chapter 590 (AB 1732) added section 148.6
to the Penal Code. This provision made it a misdemeanor for any individual to knowingly file a
false complaint against, a peace officer. It also required that any citizen filing a report must sign
an infonnational advisory regarding the misdemeanor. AI3  1732 was sponsored by the Los

’ The motion was to approve the staff recommendation, with guidance that the development of
the parameters and guidelines take into account any effect on the Peace Officers Bill  of Rights
(CSM-4499) parameters and guidelines,

2 The test claim filing was dated July 2,200l. June 30 fell on a Saturday in 2001, therefore the
filing deadline for establishing a July 1,  1999 reimbursement period pursuant to Government
Code section 17557, subdivision (c), and the operative regulations, was delivery or postmark by
Monday, July 2,200 1. The potential reimbursement period for this claim begins no earlier than
July 1, 1999.
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Angeles County Professional Peace Officers Association and supported by a number of law
enforcement agencies and associations3 The goals of the legislation, according to a September
5, 1995 letter from Assemblywoman Paula Boland were to c‘discourage these malicious reports,”
which could be damaging to the personnel recolid  of the officer accused, and also to “save the
state a substantial amount of money . . , [which] could then be used towards putting officers out
on the street, thereby enhancing public safety.” I
In 2000, Penal Code section  148,6  was amended to add subdivision (a)(3): “The advisory shall
be available in multiple languages,”

Claimant% Position

Claimant alleges that the test claim legislation requires the following reinlbursable  state- ’
mandated activities:

? warn all citizens making a cornplaint against a peace officer  and advise that a false report
can be a misdemeanor;

? make the advisory available in the language of the complainant;
0 explain the form to the citizen.

Claimant alleges costs f?om spending approximately 15 minutes explaining the foml to the
complainant. “Additionally, although the Department of Justice has provided translations of the
forms, if the citizen desiring to make a complaint does  not speak English, it takes additional time
for staff to download and print the form in the language of the citizen complainant,” Claimant
estimates annual costs for complying with Penal Code section 148.6 at $52,000.

State Agency’s Position- * ’

The Department of Finance’s (DOF’s) August 9,200l response to the test claim allegations
argues that there is no reimbursable ‘state mandate stemming from the test claim legisl&tion.
First, DOF asserts: “Although Section 148.6 of the Penal Code may result in costs to 1oi;al
entities, those costs are not reimbursable because they are not unique to local~government.”  This
argument is described and analyzed below, under “Issue 1 .‘.’

Next, DOF critiques the time and cost ,estimates  for the claimed activities, stating that,some  are
discretionary, others are required by prior&  law, and ultimately, that providing the advisory on the
legal consequences of filing a false I’epoj  will result in a reduction of complaints filed, which
“‘would more than offset any costs asso%iated  With  this test claim.” These individual contentions
will be described iti  greater detail in the arialysis below. No comments were received on the
draft staff analysis.

3 Claimant was not identified as a sponsor or supporter of the legislation.
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COMMISSION FINDINGS
The courts have found that article XIII B, section 6 ofthe  California &u@ution4  recognizes the
state constitutional restrictions on the powers of local government to tax and spend? “Ita
purpose is to preclude the state from shifiing  financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased f”mancia1
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose. “6 A test claim  statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to, engage in an activity or
task.7 In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service! J
The courts have deEned  a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or s’chool  districts to implement a state
policy,, but does not apply generally to all residents and entities in the state.’ To determine if the
program is new or imposes a higher level of service, the test .clairn  legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

4 Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature’may,  but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975 ,”

’ Department ofFinance  v.  Commission on State Mandates (iOO3)  30 Cal.4th  727,735.

6 County of San Diego v, Jtate of California (1997) 15 Cal.4th  68, 81.

7 Long Beach vn$ed  School Dist,  v. Stqte  of California (1990) 225 CalApp.3d 155, 174. In
Department of Finance v.  Corranaission  on State Mandates, supru.,,  30 Cal.4th  at page 742, the
court agreed that, “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of funds
- even if the local entity is obligated to incur costs as a result of its discretionary decision to
participate in a particular program or practice.” The court left open the question of whether non-
legal compulsion could result in a reimbursable state mandate, such as in a case where failure to
participate in a program results in severe penalties or Ccdraconian”  consequences, (Id.,  at p. 754.)

’ Lucia Mar Wjied  Sclaool  District v. Honig (1988) 44 Cal.3d  830, 835-836.

’ Cou7at-y  of Los Angeles v. State of California (1987) 43 Cal.3d  46, 56; Lucia Mar, supra,  44
Cal.3d  830, 835.
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I

legislation. lo Finally, the newly required activity or increased level of service must impose costs
mandated by the state?

The Cornmission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIlI B, section 6.12  In making its
decisions, the Commission must strictly construe article XlII B, section 6 and not apply it as an
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.y’13  8

Issue 1: Is the test ckiim  legisl@ion  subject to article XIII B, section 6 of the
Califbrnia  Const(itution?

ln order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, the legislatioli  must constitute a ‘cprogram.” h Count  of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws, which, to implement. a state policy, impose unique requirements on local
governments and do not apply generally to all  residents and entities in the state.14  Although the
court has held that only one of these finqgs is necessary, I5 both will be analyzed here in order
to address one of the arguments presented by DOF.

DOF contends that the test claim legislation does not impose a reimbursable state-mandated
program because it is not unique to local government. This. directly counters the claimant’s
assertion that:

The statutory scheme , . . imposes a unique requirement on local government.
Only local government hires peace officers, and only local government is required
to accept,eompla~ts  against peace officers, Only local government is required to
present to oitizen colnpla~ant~  a warning that the making ,of  a false report can be
a misdemeanor.

.

DOF correctly argues that the test claim statute affects all law enforcement agencies in the state,
including the California  Highway Pbtrbl, the University of California, the Department of Fish

lo Lucia Mar, supra, 44 Cal.3d  830, 835.

*I  County of Fresno v.  State of California (1991) 53 CaL3d 482,487; County of Sononza v.
~oln?~~issio~~  on State Mandates (2000) 84 Cal.App,Lcth  1265, 1284; Government Code sections
17514 and 17556.

I2  Kinlaw  v. State of California (1991) 54 CaL3d 326, 331-334; Government Code sections
17551,17552.

l3 City of San Jose v. State of Calzfornia  (1996) 45 Cal.App.4th  1802, 1817; County of Sonora,
supra, 84 Cal.App.4th  1265, 1280,

l4 County ofLos  Angeles, supra, 43 CaL3d 46, 56.

I5  Cjam~el  Valley Fire Protection Disk  v. State of California (1987) 190 Cal.App.3d  521,537.
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and Game, and the Department of Corrections, DOF states that the California Supreme Court
decision in County of Los Angeles supports its position. l6

However, the Cornmission  finds that DOF misapprehends the decision in County of Los Angeles
for support of its argument that the statutes relating to peace officers are not unique to local
government and therefore not subject to reimbursement under the California Constitution.
County ofLos  Angeles involved state-mandated increases in workers” compensation benefits,
which affected public and private employers alike. The California Supreme Court found that the
term “program” as used in article XIII B, section 6, and the intent underlying section 6 “was to,
require reimbursement to local agencies for the costs involved in carrying out functions peculiar
to government, not for expenses incurred as an incidental impact of law that apply generally to
all state residents and entities,” I7 (Emphasis added.) Since the increase in workers’
compensation benefits applied to all  employees of private and public businesses, the court found
that no reimbursement was required.

Here, the test claim legislation is to be followed by all law enforcement agencies, which by
defmition  are public entities. l8 The statutes do not apply “generally to all state residents and
entities,” such as private businesses, Thus, the test claim legislation meets this test for
“program” in that it does not impose requirements that apply generally to all residents and
entities of the state, but only upon those public entities that employ peace officers.

Next, the Commission finds  that the test claim legislation satisfies the other test that triggers
article XIII B, section 6, carrying out the governmental h&ion of providing a service to the
public, to the extent that the test claim legislation requires law enforcement agencies to provide
complainants with information concerning the right to file a complaint against a police officer,
including an advisory ,of  the misdemeanor charge that may be filed if the individual knowingly
makes a false complaint. As discussed by the court h Camel VaZZey;  police protection is one
“of the most essential and basic functions of local government,” I9 Therefore, governmental
functions required of law enforcement agencies, ultimately provide a service to the public.
Accordingly, j the Commission finds that providing the advisory constitutes a cLprogram”  and,
thus, is subject to article XIII B, section 6 of the California Consti,tution.

However, this finding is only for city and county-level law enforcement agencies. School district
employers of peace officers claims for these statutes are represented in a separate test claim
filing, FaZFe  Reports of Police ~isco~2duct~  K-  I4 (02-TC-09). Therefore, the analysis that
follows is limited to mandate findings on behalf of city and county (local agency) claimants.

’ l6 Cowzty  of Los Angeles, supra, 43 Cal.3d  46,

I7 Id. at pages 56-57; City of Sacramento, supra, 50 Cal.3d  at page 67.

l8 Penal Code section 830 et seq.

lg CaimeZ  VaZZey,  supra, 190 Cal.App.3d  at page 537.
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Issue 2: Does the test claim legislation impose a new program or higher level of
service within an existing program upon city and county law enforcement
agencies within the meaning of article XIII B, section 6 of the California
Constitution?

Penal Code Section 148.6

Penal Code section 148.6, as added by Statutes 1995, chapter 590, and amended by Statutes
1996, chapter 586, and Statutes 2000, chapter 289, follows:

(a)( 1) Every person who files any allegation of misconduct  against any peace
officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of
Part 2, knowing the allegation to be false, is guilty of a misdemeanor.

(2) Any law enforcement agency accepting an allegation of misconduct against a
peace officer shall require the complainant to read and sign the following
advisory, all in boldface type:

You have the right to make a complaint against a police officer for
any improper police conduct. California law requires’ this agency to
have a.procedure to investigate citizens’ complaints, You have a
right to a written description of this procedure. This agency may find
after investigation that there is not enough evidence to warrant action
on your complaint; even if that is the dase, you have the right to make
the complaint and have it investigated if you believe an officer
behaved improperly. Citizen complaints and any reports or findings
relsiting  to complaints must be retained by this agency for at least five
years.

It is against the law to make a complaint that you know to be false. If
you make a complaint against an officer  knowing that it is false, you
can be prosecuted on a misdemeanor charge.
I have read and understood the above statement.

Complainant

(3) The advisory shall be available in multiple languages.

(b) Every person who flies  a civil claim against a peace officer or a lien against
his or her property, knowing the claim or lien to be false and with the intent to
harass or dissuade the officer  from carrying out his or her official duties, is guilty
of a misdemeanor. This section applies only to claims pertaining to actions that
arise in the course and scope of the peace officer’s duties.

Statutes 1996, chapter 586 (amended the original language, adding what is now subdivision (b),
an additional misdemeanor for knowingly filing a false civil claim against a peace officer in his
or her official capacity, with the intent to harass the officer. Statutes 2000, chapter 289 amended
the section, adding subdivision (a)(3): (‘The advisory shall be available in multiple languages.”
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Claimant does plot  allege a reimbursable state mandate from the addition of the new
misdemeanor charges to the Penal Code. The California Constitution, and the Government Code
expressly disallow a mandate fmding for such reimbursement. Article XIII B, section 6 provides
“that the Legislature may, but need not, provide such subvention of funds for the following
mandates: . . . (b) Legislation defning a new crime or changing an existing definition of a crime,”
In addition, Government Code section 17556, subdivision (g) provides that the Commission shall
not fmd costs mandated by the state if the test claim statute (‘created a new crime or infraction . . ,
but only for that portion of the statute directly relating to the ei$orcement  of the crime or
infraction.” Thus Penal Code section 148.6, subdivision (a)( 1) and subdivision (b)  do not
impose a new program or higher level of service onlaw enforcement ‘agencies, and do not
impose costs mandated by the state.

Claimant alleges that Penal Code section 148.6 imposes a reimbursable state mandate by
requiring a law enforcement agency to: warn all citizens making a complaint against a peace
officer and advise that a false report can be a misdemeanor; make the advisory available in the
language of the complainant; and explain the form to the citizen.

Regarding the fnlal alleged activity, DOF’s response dated August 9,200 1, asserts:

[T]he  test claim statute does not require local law’ eitiorcemem  agencies to read
and explain the advisory form to potential complainants. Therefore, any costs
resulting from the time that a local agency spends reading and explaining the form
to potential complainants are not reimbursable because those actions are done at
the discretion of that agency.

Claimant, in a letter dated February 2 1,2002,  responded that DOF’s  “expectation that citizens be
handed a document to read and sign is not realistic,” and:

presumes that the citizen:

1 . Will have no questions, or

2. Will understand all terms used in the form, or

3. Is cahn  enough to take the time to read all the information, or

4. Can read in their spoken language, or

5, Can read, or

6. Will sign the document, or

7, Is even present. (They may have submitted their complaint in a letter mailed
to the law enforcement agency.)

Despite claimant’s concerns, the Commission fast looks to the plain meaning of the statutory
language when identify~g a reimbursable state-mandated program. According to the California
Supreme Court: .

In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose .of  the statute, Y,Je begin by
examining the statutory language, giving the words their usual and ordinary ’
meaning.” If the terms of the statute are unambiguous, we presume the
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lawmakers meant what they said, and the plain meaning of the language
govems.2o (Citations omitted.)

The plain language of Penal Code section 148.6 does not require a law enforcement agency to
read the document aloud, explain the document, answer questions, or make sure the com$lainant
is “calm enough (to take the time to’read all the information.” As further evidence that the statute
does not require the sdvisbry  to be read aloud and explained to the complainant, Senate Bill ’
2 13 3, as introduced, sought to amend Penal Code section 148.6 Erom  “a peace officer shall
require the complainant to read and si’gn  the following advisory;” to “a peace officer  shallread
the following advisory to the complainant, provide the complainant with a written copy of this
advisory and require the complain&it to acknowledge this advisory by his or her si@ature,  prior
to filing the complaint.“21 Instead, when the bill was chaptered as Statutes 2000, chapter 289,
this amendment was removed and the Legislature only added a requirement that the advisory be
available in multiple languages (discussed below). Thus, the Legislature considered an
amendment reqtiiring  greater action on the part of peace officers, but chose not to implement it
when adopting the fmal version of the bill. The Cotission  agrees with DOF’s  assertion‘ that
any explanatory or other additional a&ivities are undertaken at the discretion of the law
enforcement agency, and thus are not reimbursable. The Commission finds that the plain
language of the statute imposes a new program or higher level of service for city and county law
enforcement agencies when accepting an allegation of peace officer misconduct, for requiring
the complainant  to read and sign the advisory.prescribed  in Penal Code section 148.6,
subdivision (a)(2).

Regarding the statutory requirement that “the advisory shall be available in multiple languages,?
claimant allegesthat this provision means that the advisory shall be available in the language of
the compltiant,  DOF, on the contrary, argues that having the advisory available in ‘qonly  one
language. in addition to English would serve to comply with the law.” DOF also references the
Dymally-Altitorrez  Bilingual Services Act,,  and asserts this law previously required local agencies
“to provide translated materials?

Government Code section 7290 et seq., known as the Dymally-Alatorre Bilingual Services
Act,22  requires state and iocal agencies to provide certain bilingual services to peopik who would
otherwise be “precluded from utilizing public services because of language barriers.”
Specifically Government Code section 7295 requires local agencies to provide non-English
translation of ‘Gany materials explaining services available” into language spoken by a
%ubstantial  number of the public served by the agency,” The statute concludes: “The
determination of when these materials are necessary when dealing with local agencies shall be
left to the discretion ofthe  local agency.” Penal Code section 148.6, by specifically requiring
that the advisory be available in multiple languages, has removed that determination from the
local agency’s discretion. Therefore, the Comrnission finds  that the prior law of the Bilingual
Services Act  does not preclude a finding of a new program or a higher levei of service,

2o Estate ofGnkwald (2001) 25 Cal.4th 904,9 1 O - 9 11.

21 Senate 2133, asBill introduded.

22 Statutes 1973, chapter 1182.
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Claimant acknowledges that %e Department of Justice has provided translations of the forms,”
but asserts that if the complainant “does not speak English, it takes additional time for staff to
download and print the form in the language of the citizen complainant.“23 DOF disagrees with
this methodology and asserts “A more efficient process would be to download the form once
from the Department of Justice website  and make photocopies of that form to haveavailable  as
needed.” Claimant responds: “Local law emorcement  agencies are better able to ‘determine the
frequency tid number  of forms  needed in additional languages.” The Con-mission feds  that
this is an approp,riate issue ,to defer for parameters and guidelines. California Code’of
Regulations, titik 2, section 1183.1 requires a successful test claimant to submit proposed
parameters and *guidelines  including “a description of the most reasonable. methods of complying
with the mandate,”

However, claimant and DOF have an additional disagreement requiring a legal finding: DOF
asserts that having the form available in cr~nly  one language in addition to English would serve to
comply with the law.” Claimant contends, “because of the variety and non-comormity  of non-
English languages and dialects, might not the law enforcement agency encounter as$uation in
which a version of the form has not been developed by the Department of Justice?” The
Commission finds that the statutory language calls for a practical interpretation that neither
argument supports.

Again, subdivisibn  (a)(3) simply requires c‘The  advisory shall be available in multiple
languages.” DOF focuses on the word “multiple,” and contends that it ‘merely means “more  than
one.‘,’ Although this is a recognized defmition  of the word, it is also a synonym to “many,”
“rlumerousj”  and “several.” The Legislature, by use of the word “multiple” likely did not intend
to require individualllaw  enforcement agencies to provide translations in every conceivable
language or dialect. Nor did it *likely  intend that agencies serving diverse immigrant populations
would merely make available a single translation other than English, in order to comply with the
bare ~rnul~  expressed in the statutory language. The Department of Justice, under the
authority of the state Attorney General, has created translations of the advisory and made them
available via its website, according to the testclaim  declarations, to law enforcement agencies
statewide. Use of,any  or all of these translated advisories, as necessary, is a reasonable
interpretation of the statutory meaning of “make  the advisory available in multiple languages.”

Thus, the Commission fmds that Penal Code section 148.6, subdivision (a), sections (2) a;d (3),
imposes a new program or higher level of service for city and county law enforcement agencies
for the following activities:

? In accepting an allegation of peace officer misconduct, requiring the domplainant
to read and sip the advisory prescribed in Penal Code section 148.6, subdivision
(a)(2), (Pen. Code, 5  148.6, subd. (a)(2).)24 I

? Make the advisory available in multiple languages, utilizing the translations available
from the State. (Pen. Code, 5  148.6, subd,  (a)(3).)25

23 Test Claim Filing, page 2.

24  As added by Statutes 1995, chapter 590; reimbursement period begins no earlier than July 1,
1999. (Gov. Code, 6 17557, subd, (c).).
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Issue 3: Does the test ciaim  legislation found to require a new program or higher level
of service also impose~%osts  mandated by the state”  within the meaning of
Government Code sections 17514 and 17556?

Reimbursement under article XIII B, section 6 is required only if any new prograni  or higher-
level of servick is also found to impose “costs mandated by the state,” Governnient  Code
section 175 14 defmes “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
Claimant estimated costs of $200 or more for the test claim allegations.26 The Commission finds
that claimant met this threshold showing.

The Commission shall not fund  costs mandated by the state, as defined in section 17514, in
certain instances, (Gov. Code, 5  17556,) Claimant states that none of the Government Code
section 17556 exceptions apply. DOF disagrees, claiming potential offsetting savings to costs
arising from the statute.27 DOF argues that “having the form available in multiple languages will
reduce the number of complailits  filed, thereby providing substantial saving to law enforcement
agencies.” But DOF offers no evidence in support of its argument for this alleged offset.
Accordingly, the Commission finds that none of the section 17556 exceptions apply. For the
activities listed below, the Commission fmds that they impose costs mandated by the state upon
city and county law enforcement agencies within the meaning of Government Code section
17514.

CONCLUSION
The Commission concludes that Penal Code section 148.6, subdivision (a), sections (2) and (3),
imposes a new program or higher level of service for city and county law enforcement agencies
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs
mandated by the state pursuant to Government Code section 175 14, for the following specific
new activities:

? In accepting an allegation of peace officer misconduct, requiring the complainant
to read and sign the advisory prescribed in Penal Code section 148.6, subdivision
(a)(2). (Pen. Code, 0  148.6, subd. (a)(2).)2B

? Make the advisory available in multiple languages, utilizing the translations
available from the State. (Pen. Code, 5  148.6; subd. (a)(3).)2g

25  As amended by Statutes 2000, chapter 289; reimbursement period begins no earlier than
January 1,200 1, the operative date of the statute.

26  As required by Government Code section 17564 at the time the claim was filed. Current
statute and regulations require claims filed to exceed $1000.

27  The Commission shall not find costs if “[t]he  statute or executive order provides for offsetting
savings to local agencies or school districts which result in no net costs to the local agencies or
school districts , . , .” (Gov, Code, 5  17556, subd. (e),)

2B As added by Statutes 1995, chapter 590; reimbursement period begins no earlier than July 1,
1999. (Gov. Code, 5  17557, subd. (c).>,

10 Statement of Decision - 00-TC-26



The Commission denies any remaining alleged activities or costs, including any fkom Penal Code
section 148.6, subdivision (a)(l), as added by Statutes 1995, chapter 590, and subdivision (b)  as
added by Statutes 1996, chapter 586, because they do not impose a new program or higher level
of service, and do not impose costs mandated by the state within the meaning of article
XIII B, section 6 of the California Constitution and Government Code sections 175 14 and 17556.

2g  As amended by Statutes 2000, chapter 289; reimbursement period begins no earlier than
January 1,2001,  the operative date of the statute.
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Motion carries.

MS. HIGASHI: This brings us to item 8, and

Commission Counsel Katherine Tokarski will present this

item.

MS. TOKARSKI: Claimant, County of San

Bernardino, alleges that Penal Code section 148.6

requires the claimant to engage in the following

reimbursable state-mandated activities: Warn all

citizens making a complaint against a peace officer and

advise that a false report can be a misdemeanor; make the

advisory available in the language of the complainant,

and explain the form to the citizen. Claimant alleges

costs from spending approximately 15 minutes explaining

the form to each complainant.

Department of Finance's initial response to the

test claim allegations argued that there was no

reimbursable state mandate stemming from the test claim

legislation.

Staff concludes that Penal Code section 148.6,

subdivision (a), sections (2) and (3), imposes a new

program or higher level of service for city and county

law enforcement agencies within the meaning of

article XIII B, section 6, of the California Constitution

and imposes costs mandated by the State pursuant to

Government Code section 17514 for the enforcement agency ,

VINE, McKINNON  & HALL (916) 371-3376
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to, one, require the complainant to read and sign the

advisory prescribed and, two, make the advisory available

in multiple languages utilizing the translations

available from the State.

Staff recommends denial of any remaining alleged

activities or costs. Staff recommends that the

Commission adopt the final staff analysis, which

partially approves this test claim for cities and

counties.

CKAIRPERSON  TILTON: Will the witnesses introduce

themselves and give us your comments, please.

MS. TER KEURST: I am Bonnie Ter Keurst. I'm

representing the County of San Bernardino.

MR. BURDICK: Allan Burdick on behalf of the

California State Association of Counties.

MS. GEANACOU: Susan Geanacou, Department of

Finance.

CHAIRPERSON TILTON: Go ahead. Who wants to

start off?

MS. TER KEURST: Thank you for seeing me. I

looked at the claim. And basically when I received the

staff analysis, I agreed with it. As I thought about it,

1 decided 1 really wanted to at least address two items

briefly as a matter of record.

The original test claim did, in fact, address

4 2
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three issues: Presenting the advisory to complainants

for signature, explaining the form, and having it

available in the multiple languages. The piece I would

like to address is explaining the form.

The Department of Finance did reject that item,

claiming it was not reimbursable because the items are

discretionary. I agree with the staff comments on that

and the Department of Finance in that there is no

directive to read and explain the form. However, I think

there is an intent that goes without saying in that the

primary goal of the police force is to serve the public.

I took a scenario. I said if an out-of-country

visitor -- because these forms are available in lots of

languages. If an out-of-country visitor walks into the

police station to file a complaint, the first problem is

going to be to establish his or her language. The second

item is going to be to deal with the fact that we have to

provide the form in that language. Those two items .are

by their very nature going to require some kind of time

element.

Then I think it is safe to assume that if that

person is from another country, there might be a need to

explain the legal terminology in the document that we're

giving them or at least explain why we're asking them'to

sign it. So there is some time involved. While it might

43
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be, considered discretionary to explain the form to the

complainants, 1 do feel there is a legal responsibility,.

and possibly a moral one, to make sure that the

complainant understands what it is that he is signing.

This law is in place, but in some regards there's

some holes because the law states that we are requiring a

signature. And my question was what happens if th*ey

refuse to sign. And I haverA  been able to find anybody

that has given me an answer yet. Or what happens if they

j'ust don't sign the document? Do we still accept the

claim? What is the responsibility of the person who

perceives that they have an injustice? And if there is

that responsibility to that person which exists because

of the laws as they are today, do we have a

responsibility to make sure that they understand? And if

sor is that responsibility a direct result of this Penal

Code 148.6?

The second piece that I would like to have on

record is the fact that in the course of preparing this

claim, it becomes evident to me that there's going to

have to be some kind of training within the sheriff's

department, or the district attorneys is I think another

department that can hand out this form, just in knowing

that they have to keep a log or a record of the

responses, that there has to be proper record retention

4 4
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distribution of documents. While it all well could be

very minimal, I think it still needs to be a part of the

process.

And those are my comments.

MR.'BURDICK: Mr. Chairman, Members of the

Commission, thank you very much for allowing US to be

here today. Just a couple comments.

First of all, this is -- I think that we agree

with the primary findings of the Commission staff as

related to what are the mandated activities. I think the

issue is the last paragraph in the -- of their statement,

the conclusion which -- which talks about the limitation

of the -- of the activities, and the costs claimed by the

test claimant are included in the test claim.

I think that the concern is that those are

activities that probably would be better left to looking

at the parameters and guidelines in terms of, you know,

what are the costs. Whether San Bernardino's costs that

are included in the claim are eligible or not, I don't

think that's part of the test claim.

Secondly, I know very often we get to the

parameters and guideline stage, we sit down and look at

what is really required, what are people doing. This is

the first time that other law enforcement agencies are

brought in, and the people onthe task really look at

4 5
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this.

At this point there%  been no discussion, I don't

think, amongst any of the professionals in the field what

takes place. There's just been exchange of some

documents amongst the various parties. And very often we

get into a discussion on parameters and guidelines about

an activity, and the Commission staff will say, well,

based on the statement of decision, even though that

may -- they may have agreed that might be allowable, they

say we can't consider that because the statement of

decision limits us from finding that in some way in terms

of looking at.

And that, I think, is what the concern is about

the last statement of the -- of ,the -- of the conclusion,

which recommends the denial of any remaining alleged

activities or costs and how that will be interpreted and

what it may be. It seems to me that the issue is you

found what the mandate is. Now the provision oubht to be

to move forward, develop the parameters and guidelines,

and then for the staff to look at those and have an

opportunity for people to look at this, find out how do

we carry this out, what is really involved in this

process.

This is going to be a fairly small-dollar

mandate, obviously. It's  probably going to limit it to

46
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larger law enforcement agencies. I doubt very seldom if

a lot of the smaller, particularly rural agencies are

going to have these *kinds  of issues.

This statute was adopted and the intent of the

author is, in her statement, Assemblywoman Bolin, on the

bill was that they are trying to discourage the filing of

false or unfounded reports of police misconduct. SO

they're trying to get citizens who are filing things to

look at that, give a second thought, make sure that they

have some kind of an adequate case before they file it.

Because once it gets filed, very often it has -- even if

it's unfounded, it may show up in law enforcement

personnel's jacket, and they don't want that.

So that was the whole intent is to say, you know,

we're trying to discourage people from doing something

that may be unfounded later on or something else that

maybe be false. And so I think, you know, what the staff

tends to -- Commission staff tends to relay a lot onto a

case which talks about the usual and ordinary meaning of,
the language that they read in the statute. And so part

Of, I think, what San Bernardino and other people may be

arguing is, well, does that usual and ordinary meaning

mean when you have to give something to a person, have

them sign it. It says, you know, make sure they read it,

so you're supposed to make sure they do that. Does that

VINE, McK3NNON  & EALL  (916) 371-3376
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also mean understand it before they sign it or if they

have any questions -- I think those are questions that

are worth discussion amongst the people and what happens

in the real world.

So I think at this point I think what the test

claimant and the local agencies are requesting is that

you not put that limitation in the final paragraph, that

you leave that to the parameter and guideline process.

And then when we come back, if there is any question

about activities, whatever, that could be discussed and

evidence can be presented to you, So I think at this

point it would be just to delete that provision of the

recommendation and indicate that the specific activities

and possible potential costs that could be associated

with those would be left to the parameter and guideline

process and not be prevented from any discussion or

consideration because of the fact that this paragraph was

included as part of your action today.

Thank you very much.

CHAIRPERSON TILTON: Katherine, do you have a

comment?

MS. TOKARSKI: The reason -- well, there is

multiple reasons that?s in there, but one of the reasons

is that the way that the claimant pled their allegations

was very specific, and a number of the activities that

4 8
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they alleged stemming from the test claim statute was not

clearly part of the statute and the remaining one being

addressed today was being required to read and explain

the item to the claimant, and that is not required by the

legislation as I read it.

And so that final paragraph, along with denying

any potential -- because it's pled as Penal Code statute

148.6, that has other sections to it besides the sub

(a)(2) and sub (a)(3) that were found to impose a

reimbursable state mandate. There's sub (a)(l) and

there's subdivision (b), which are misdemeanor

provisions, and those are not reimbursable. There's a

number of things that they were pleading that were found

to not be reimbursable, but you're free to change the --

CHAIRPERSON TILTON: Appreciate it.

MS. TOKARSKI: -- language.

CHaIRPERSON  TILTON: Let me ask the Department of

Finance, and then I've  got a couple questions.

MS. GEANACOU: We agree with the staff analysis,

and I'm concerned that removing the language from that

last paragraph would basically open up anew some of the

claimed) activities that were found not to be reimbursable

in the analysis such as reading to and perhaps helping

the filer or the person filing the claim of misconduct to

understand what he or she is signing. And nothing on the

4 9

VINE, McKINNON  & HALL (916) 371-3376



1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

1 4

15

16

1 7

1 8

19

20

21

22

23

24

25

face of the statute suggests that that is a duty of the

law enforcement entity, and I think for that reason the

staff analysis as written is correct.

CHAIRPERSON TILTON: Okay. Let pe make a

comment, if I can. I've got a question here in terms of

the fundamentals of whether this is an increased cost at

all. And given the number of claims we have stacked up,

Paula, I think it's  appropriate for us to provide some

narrowing of the staff work that has to be done to

conclude what the costs are of these claims, so I feel

the staff recommendation is a solid one.

But also there's some comments in the analysis in

terms of -- that lead me to believe there's also a

possibility that this is a savings. Maybe it's  the

comments you made about the intent. If, in fact, the

results of this law are -- is to reduce the number of

claims made against staff, there's a reduced workload

through the process of these claims. I think that was

made by Finance.

And, Finance, you have no documentation to

whether that's a savings or not. I think it's  something

that ought be looked at. I don't think we have enough

information in front of us today to conclude either way,

to be honest, in terms of whether this is actually an

increased cost or not, but more work needs to be done.
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So my belief is we ought to provide some clear

direction to staff. One of the things I want YOU  to do

is see whether or not there is any information you can

obtain in terms of whether there are real savings to this

law and it's not a cost as part of your duties through

the P and G, I guess, is the proper process.

Paula, can you give me a response or comment to

that comment?

MS. HIGASHI: I think Pm going to -- I think on

the cost savings issue in terms of the legal

determination that would have to be made, I'm going to

defer to Ms. Shelton to respond because that a 17556

analysis that's part of the staff analysis.

MS. SHELTON: Well, first let me say that the

issue of whether there are increased costs mandated by

the State is a finding that you have to make on this test

claim. You can't delay that and make that finding at the

parameters and guidelines because that’s a key element

for finding whether something is or is not reimbursable.

So you need to make that finding now.

The only provision that we have in statute is

17556, subdivision (e), *and that says if -- the

Commission shall not find costs mandated by the State if

the statute or executive order provides for offsetting

savings to local agencies or school districts which

VINE, McKINNON  & HALL (916) 371-3376
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resulted in no net cost to the local agencies or school

districts. And in this case, we found that the

legislation did impose two new requirements. Even though

they may be saving in the long run, we do not have any

evidence in the record, none provided today, to show that

they have not incurred increased costs for those two new

activities.

If -- you have the option. If you wanted to

continue it, we would need to get substantial evidence in

the record from the Department of Finance and any

rebuttal from the claimant on that issue, which we can

do.

MS. TER KEURST: Can I comment that?

CHAIRPERSON TILTON: Please.

MS. TER KEURST: The initial claim or the initial

law wh-en it was enacted by Bolin, she sent a letter to

Governor Pete Wilson. Her intent was not to use the

money to finance this legislation. The intent, and'I/m

quoting from her letter of September 5, 1995:

"By reducing the amount of frivolous

claims against peace officers, AE! 1732 will

also save the State a substantial amount of

money. This cost savings could then be used

for putting more officers on the street,

thereby enhancing public safety."

5 2
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So while I think there was an attempt to say,

yeah, we're spending a lot of money on these court cases,

out let's  put it where it's needed, which is in public

safety, not in administrative costs.

CHAIRPERSON TILTON: Right. So that states

then- -- that supports my -- I don't have the facts in

front of me, supports my general conclusion that there's

a high probability because the legislature thought so

when they passed bill, in fact, there are net savings out

of this -- this bill.

MS. TER KEURST: And I would agree with that, but

the legislature also recognized that there was a state

mandate in both the instances. It does recognize that

there are costs associated with this. There are

substantial savings. The two don't go together.

CHAIRPERSON TILTON: Why not?

MS. TER KEURST: Because the savings, according

to this, is -- her intent was to have a savings to the

State.

CHAIRPERSON TILTON: But I --

MS. TER KEURST: And it% the local agencies that

have got the cost.

CHAIRPERSON TILTON: Well, aren't there savings

to the local agency if you have to deal with adverse

actions against your employee based on a claim being made

53
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by citizens in terms of --

MS. TER KEURST: And that 1 would -- from a

logical standpoint possibly, but I don't have any

documentation in front of me to support that.

CHAIRPERSON *TILTON: That's my concern. Neither

do I. All  I have is a sense that there -- the intents of

the bill was to provide -- to mitigate or reduce the

number of accusations made against staff, which the whole

process -- the county and the sheriff must process in

terms of those, but we don't have any data in front of us

to conclude that.

MS. STONE: Chairman Tilton,  my name is Pam

Stone. I'm with the CSAC SB 90 Committee, and I'd like

to address the issue of cost savings. Obviously there

was an intent to cut down on the number of frivolous and

unfounded complaints against peace officers.

Mr. Chairman, and Members of the Commission, there have

been a lot of test claims revolving around the

investigation of officer -- of complaints against

officers.

If there are any cost savings, it would result in

a reduction in the total number of Peace Officer Bill of

Rights cases that is covered by that particular test

claim. Generally when there is a complaint -- and trust

me, I have spent more time on this than I ever wanted to
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know having worked with the claimant on the POBOR test

claim.

When a complaint of police misconduct is given to

any law enforcement agency, whether it’s local or even at

the state level, and it forms the basis of a Peace

C)fficer  Bill of Rights investigation -- and there are

substantial privileges and safeguards that are given to

those officers. If there are any savings as a result of

the lack or the diminution in actual claims filed, you

will find that cost savings by fewer POBOR cases being

f i led .

And therefore, although you’re not going to be

able ever to estimate because it’s purely speculative on

how many people would file unfounded complaints against

peace officers because they basically want leverage, you

will find your net savings in a reduction in the total

POBOR cases that are filed.

Thank you.

MR. BURDICK: Mr. Chairman, I think that what

this is showing us is that, as you’re indicating and I

would agree, that there needs to be looked at all these

issues, but these are normally the kinds of things that

come up when we -- after you find a mandate and we get to

that point and then you sit down on the parameters and

guidelines and you can really then get the experts and

1
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get into details and look at these.issues  of offsetting

savings and so forth. And that's what the parameters and

guidelines are intended to do is to specify that,

And that's what I'm saying is that I just feel

that, you know, in terms of trying to overly limit and --

and I know that some of the things that San Bernardino

probably said should not be considered as -- may not be

considered as mandates or not. I'm not sure. I

haven't -- am not totally as familiar with their

individual claim as maybe I should be. But I think at

this point I just didn't want to preclude when we get

into these discussions the staff coming back and saying,

well, the test claim limits us from talking about that or

considering that as part of this particular discussion,

but instead to say, okay, we found the mandates you found

under the provision, now.how do you interpret those and

what are the costs associated with those?

And I don't think that the costs and activities,

if they're not -- that were in the test claim, if they're

not specified in your statement of decision do not

indicate that you found that you're supporting those or

there's any evidence of those. You just haven't -- you

just haven't put a limitation on the -- on what we can

look at when we do the parameters and guidelines. And I

think that all of the issues that are discussed -- have
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been discussed are those kinds of things that are

parameter and guidelines issues.

So that’s  the only thing that we’re trying to

say. Let’s not limit it now. ,We have had, in the past,

situations where you’ve  got to parameters and guidelines

and come back and said, well, the Commission’s decision

seems to restrict us from going there, even though I

think at that point staff would have said those are

e l ig ib le  costs , those are reasonable, but we can’t go

there. And that’s  the only thing I’m trying to say is

don’t prevent the locals and the staff from saying that

we can’t go there if they think it’s right.

CHAIRPERSON TILTON: Walter,

MR. BARNES: Sure. A couple of things. I

actually think the paragraph should stay in, and I say so

because I think the worst thing that we can do is provide

vague guidance with regard to the drafting of the

parameters and guidelines. And I think unless we feel

that there are some activities that, in fact, should be

approved that have been left out of this list, then I

think that giving the complete guidance to the staff and

to the claimants and to the stakeholders and the

Department of Finance and the Controller% Office is .

really part of our job. And I think that we should do

that.
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I Having said that, I also think that we could go

ahead and approve this as it is today or vote on it as it

is today. I agree with you. I think the issue of

offsetting costs'or offsetting savings is always on the

table. Every parameters and guidelines has re'ference  to

that. And I think that we can give some direction to the

staff and again to the stakeholders associated with this

that we think that's a valid issue to take a look at in

terms of describing, you know, the offsetting savings in

connection with this particular mandate.

So I don't think we need to, you know, do more

than that in terms of changing the -- the recommendation,

because the recommendation itself would just identify

that, and the parameters and guidelines will always deal

with the offsetting costs or savings. I think it's

appropriate for us to pass on to the staff and to the

claimants that we're going to be looking to see how they

deal with that in connection with the parameters and

guidelines.

I also have a question that I'd like to put

forward which has to do with the requirement in here, as

I understand it, that basically it requires -- it

requires that the citizen filing the report has to sign

this' advisory claim. And I -- you know, I understood

your comments with regard to, you know, people may not
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understand the form or may need to have some explanation,

whatever. But I guess one of the questions I have is

what happens if they don't  sign it, period? What does

that do, you know, to our recommendation here? I mean,

is that -- is the fact that they engaged in a conduct

that had -- that did not have the specific outcome, i.e.,

a signed, you know, statement, make that not a mandate --

a mandated activity? And --

MS. TOKARSKI: Well, the statement prior to

the -- the advisory language is at page 7 of the
I

analysis. And it says:

‘Qny  law enforcement agency accepting an

allegation of misconduct against a peace

officer shall require the complainant to read

and sign the following advisory all in boldface

type, '* meaning that the advisory needs to be

printed out in boldface type.

There's no reference to what would happen if they

refuse to sign it. I would imagine that each department

has their own mechanism for dealing with something like

that, but it doesn't change the fact that the peace

officer agency is required to hand them this advisory,

attempt to get them to signit. And if they don't,  they

don't. But the activity, the ba,sic  activity of giving

them a form is still there, regardless of whether the
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individual chooses to sign it or not.

MR. BARNES: So let me just say so your -- I

guess the question is that in our listing of two specific

activities, we say in accepting an allegation requiring

the claimant to read and sign the advisory in Penal Code

blah, blah, blah, it's  just that they are requiring them

to do so, but the fact that they don't does not impact

the mandated costs associated with at least attempting to

do that.

MS. TOKARSKI: That's what I'm getting at.

MR. BARNES: Okay. Again, that may be something,

advice, you may want to give to the parameters and

guideline people to say how you would deal with that

situation. I think the concept here is that there is an

activity put out. And I would like to try to make sure

that the claimants aren't penalized by the fact that

somebody decides they just don't want to sign it, don't

understand it or whatever, and walks away.

MS. SHELTON: Can I just help on the distinction

between the --

CHAIRPERSON TILTON: Sure.

MS. SHELTON: -- test claim and the parameterst
and guidelines? These activities here that are

recommended for approval are those activities that are

expressly required by statute. These are legal findings.

60
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It's a question of law at this stage.

If the Commission does adopt this staff

recommendation and it does go on to the parameters and

guidelines -- and in the parameters and guidelines these

two activities will be listed. But you also there have

the discretion to include any other activity in the Ps

and Gs that you find to be reasonably necessary to carry

out these two activities. So you have wiggle room with

respect to how they perform an activity and what is the

most reasonable way of doing that. So you can add more

activities in the parameters and guidelines than you have

here in the proposed decision.

CHAIRPERSON TILTON: Would you agree that in

those Ps and Gs, the analysis there, that you also would

look at savings because of those requirements? Or do we

need to --

MS. SHELTON: Yeah, I need to clear that up too.

If you want to approve this test claim, then you are

making a finding that there are increased costs mandated

by the state. If you want to look into the question of

whether there are real cost savings which result in no

increased costs and, in fact, net savings, then you would

need to continue this item, recommend to continue this --

make a motion to continue the item and have us look into

it. Because if this goes to parameters and guidelines,
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you’ve already made the finding that there are increased

costs.

CHAIRPERSON TILTON: Help me then if we have a

process where we make those determinations now, you

actually go through the process of developing Ps and Gs

and the net result is savings. Do you come back and

bring back the initial issue back to the Commission or --

MS. SHELTON: Well, what may --

CHAIRPERSON TILTON: -- what are the results of

that?

MS. SHELTON: I'm sorry. What may happen is that

maybe the State Controller's Office would audit that

information and add an incorrect reduction to maybe deny

something altogether. But the Commission loses

jurisdiction over the issue if you make the decision that

there are increased costs mandated by the State today.

MR. BARNES: And I guess just to answer that is

that basically, you know, we won't know whether there are

savings associated with it until we actually get the

claims. And the claims would be filed based upon the

parameters and guidelines and our claiming instructions,

which is why I think to a certain extent, you know -- are

you advising us that instead of giving advice to people

in terms of developing the parameters and guidelines

about dealing with the i&sue of potential savings in the

6 2
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--

parameters and guidelines, we should make some mention of

it in here? Or are you agreeing that giving that advice,

you know, deals with that? '

spould be in the Ps and Gs, they certainly will come

before us in the Ps and Gs and tell us about it.

MS. SHELTON:. It2 very difficult to respond

because we have absolutely no evidence in the record of

proggams.

before the California Supreme Court in School Site

Councils to say, you know, yes, you have funding, but we

don't know today whether that funding is adequate. And

the court rejected that and said, oh, they've got enough

funding. And they made the legal finding that there were

no increased costs mandated by the state. But there the

difference was you had evidence in the record, and here

we do not have anything.

CHAIRPERSON TILTON: Let me ask my question too.

Theoretically, if I'm understanding right, we could put
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the item over and ask to do the assessment of savings and

could come back and say, yes, there's savings, but until

you get the cost side, even if we agree they're a new

workload, you're going to run into the same problem.

You're going to have a situation where -- where we would

not be able to conclude there are some savings, but I

don't know how we could conclude the net number if we

recognize, yes, we agree there's some new workload here.

MS. SHELTON: It's a very, very difficult

situation because you do have, as I said, an overlap of

programs. And we have not performed the audit, and we

definitely have two new activities that are mandated on

the local agency.

CHAIRPERSON TILTON: If the results of our action

today is to approve that there are increased costs here

but ask staff to go look at -- when you calculate how you

would estimate the costs of those increased activities

and look at savings and then we came back at P and G and

there was a net -- or basically you're identifying things

that are claimable; right?

MS. SHELTON: 'Well --

CHAIRPERSON TILTON: I guess I'm confused.

MR. BARNES: I think the hard part is that, you

know, as she says, until you actually get a claim, you're

not going to know. Because in effect the Ps and Gs will
.

6 4
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not only list the allowable costs, it will also list the

requirements for determining whether or not there are$
offsetting savings associated with those costs. And so

the only way you get to the claim is to have the PS and

Gs. so --

MS..SHELTON: Can I --

MR. BARNES: -- that's why I think to a certain

extent this can be worked out in the Ps and Gs with some

direction from us.

MS. SHELTON: Can I also say too that you have,

you know, like I said, two programs, POBOR, which has

already been approved, and we all know there is an audit

on the POBOR test claim, and there will be further work

to be done on that program. But if it turns out that the

intent of this legislation was to reduce the POBOR

claims, then you're simply going to just have a reduction

of the reimbursement claims that are filed under POBOR,

if this is working how it's supposed to.

So it's not really -- it would end up to be a

cost savings, but you have two separate programs. And if

it really works, one of the costs will go down in that

program.

MR. BARNES: Can you --

MS. HIGASHI: Commission Members, could I just --

1 just want to interject something. I don't want to
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confuse the proceeding any further, but I think YOU need

to have this information as you make your decision.

When the Commission statute was first enacted,

there was also another type of proceeding that was part

of it, and it was referred to as the cost savings claims.

The cost savings claims were a type of action that would

be filed only by state agencies, typically by the

Department of Finance, and they would be filed when a

program that was an existing mandate was amended by state

law or executive order and the reimbursable activities

either declined or changed or something occurred in which

the Department of Finance or the State Controller's

Office believed would result in a cost savings.

So then the burden was on the Department of

Finance as the moving party to put all the documentation

together and say the new statutes of 2000 resulted in

cancelling out five activities that are in the POBOR-I

test claim or something and to propose this action before

the Commission. The same process would have been

followed as for a test claim, but it was like a reverse

process.

When that statute was repealed, 17556 was not

changed, so that phrase remains in 17556, And so we've

had this difficulty of understanding and explaining how

to apply that ever since.
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MS. SHELTON: And I can say it has never been

applied or argued by the Department of Finance with

evidence in the record.

CHAIRPERSON TILTON:  Walter. ,

MR. BARNES: Actually, you bring up an

interesting point. And I forget who raised it, but this

is actually cutting into POBOR. And I'm wondering if

sJe're missing an opportunity here to basically add this

to POBOR.

MS. SHELTON: That, you can do at the parameters

and guidelines stage, if you want to somehow consolidate

or put a connection between the two or maybe even with

the claiming instructions. I don't know how you would do

that yet. I haven't looked into this in that level of

detail yet, but --

MR. BARNES: I mean, they were very much linked

together. And it's  an additional activity.

MS. SHELTON: It's sort of linked together. This

program comes before POBOR even before it gets kicked

into gear.

MR. BARNES: Right. But, in fact, if this part

of the program, as you pointed out, if it goes right,

then essentially it does reduce down potentially POBOR.

So potentially is where the activity is, so I guess, you

know, again, I'm inclined to go ahead and approve the

6 7
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staffrecommendation, but maybe with some direction and

recommendation that they look into trying to incorporate

this within POBOR or at least make sure that if it's

going to be separately, that they -- they see how this

thing is supposed to interact with POBOR and with a

strong encouragement to try to combine the two together

when it comes back.

CHAIRPERSON TILTON: Jan, you had a comment.

MS. BOEL: It was answered.

CHAIRPERSON TILTON: That sounds like that

addresses my issue, I think, Walter, in terms of just

make sure that we look at that savings side also. You're

right. It will reduce the POBOR claims.

MR. BARNES: 1'11 make a recommendation that we

approve the staff recommendation with guidance to the

staff in developing the Ps and Gs that they take into

account how this would affect POBOR and in terms of

developing those. Does that give everybody enough

guidance?

CHAIRPERSON TILTON: I have a motion. Do 1 have

a second?

MR. SHERWOOD: Second.

CHAIRPERSON TILTON: Any further discussions?

(No audible response.)

CHAIRPERSON TILTON: Call the roll, Paula.
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1
MS. HIGASHI: Mr. Barnes.

MR. BARNES: Aye.

MS. HIGASHI: Ms. Boel.

MS. BOEL: Aye.

MS. HIGASHI: Mr. Lazar.

MR. LAZAR: Aye.

MS. HIGASHI: Mr. Sherwood.

MR. SHERWOOD: Aye.

MS. HIGASHI: M r .  Tilton.

CHAIRPERSON TILTON:  No.

MS. HIGASHI: Motion is carried.

MR. BURDICK: Thank you very much.

MS. HIGASHI: With that I'd like to move to

item 13.

MS. TOKARSKI: This is the proposed statement of

decision on the item you just heard. Staff recommends

the Commission adopt proposed statement of decision

beginning on page 2 which accurately reflects the staff

recommendation on the test claim. Changes to reflect the

hearing testimony and the direction from the

Commissioners regarding the parameters and guidelines and

the vote count will be included when issuing the final

statement of decision.

CHAIRPBRSON  TILTON: Do I have a motion?

MR. BARNES: I move approval consistent with the
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same guidance that we gave in connection with the test

claim.

CHAIRPERSON TILTON: Do I have second?

MR. SHERWOOD: Second.

CHAIRPERSON TILTON: Second. Any discussion?

(No audible response.)

CHAIRPERSON TILTON: Roll call.

MS. HIGASHI: Ms. Boel.

MS. BOEL: Aye.

MS. HIGASHI: Mr. Lazar.

MR. LAZAR: Aye.

MS. HIGASHI: Mr. Sherwood.

MR. SHERWOOD: Aye,

MS. HIGASHI: Mr. Barnes.

MR. BARNES: Aye.

MS. HIGASHI: Mr. Tilton.

CHAIRPERSON TILTON: Aye.

MS. HIGASHI: This brings us to item 15 in your

binders. Item 14 was adopted on the consent.

Item 15 is our annual rulemaking calendar that we

need to submit to the Office of Administrative Law, It

is presented here to include three potential rulemaking

actions.. One is regarding implementation of Bureau of

State Audits recommendations. We expect to see

legislation introduced during this session that will

7 0
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